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FINDINGS OF THE COMMITTEE 

J. On the Main Charge 

The committee finds that the evidence before it does not 
sustain the main charge; it finds that the actuating motive 
of the President and Board of Regents of the University 
of Colorado in determining not to renew Professor Brew- 
ster's appointment was not his action during the strike, nor 
his attitude on industrial questions. 

Sufficient proof of the untenability of this charge is, in 
the committee's opinion, found in the consistent testimony of 
President Farrand, corroborated by the clear and positive 
statements of John D. Fleming, Dean of the Law School, 
and of B. R. Hellems, Dean of the College of Liberal Arts. 
From this evidence it appears that prior to Mr. Brewster's 
appointment to the faculty a plan was definitely in the minds 
of the President and the Dean of the Law School to "re- 
organize" the school so soon as the Thomson bequest 
should become available; that it was from the beginning 
a definite part of this plan to fill new positions or vacan- 
cies by the appointment of young and vigorous men; that 
at the time of Professor Pease's death this plan was defi- 
nitely in mind, but could not be realized immediately be- 
cause it was then entirely uncertain when the bequest was 
to be paid; that in consequence the President and Dean 
agreed to ask Mr. Brewster to step in temporarily to help 
out ; that President Farrand and Dean Fleming both believed 
that Mr. Brewster understood the temporary character of 
the employment he was accepting, though it is not claimed 
by them that Professor Brewster knew that the reason he 
was not then given a permanent appointment was that he 
was not so young a man as they desired; that finally, when 
they learned in March, 1915, that the Thomson bequest 
would be available for the year 1915-16, they decided to 
set about at once realizing their previous plan, and Pro- 
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fessor Brewster accordingly was not considered for reap- 
pointment. (Statements of John D. Fleming, Appended 
Documents I, J, K; of B. R. Hellems, Document L; and 
of Livingston Farrand, Documents F and M.) 

The negotiations with Professor Brewster leading to his 
accepting a position in September, 1914, were conducted 
by Dean Fleming, and were oral, with the exception of 
three letters, two from Fleming to Brewster and one from 
Brewster in reply, the latter then being away on a fishing 
trip. Those letters in terms were only tentative, and re- 
sulted, as they were intended, in Brewster's taking up the 
actual negotiations upon his return to Boulder. While it 
is a little remarkable that letters written even merely to 
enquire whether the person addressed would consider a 
position in a law school are not more explicit as to the char- 
acter of the position, the fact remains that the expressions 
of these letters are, in the opinion of a majority of the com- 
mittee, equally consistent with a temporary or permanent 
appointment, and consequently do not negative Dean 
Fleming's statement that he sought Brewster for temporary 
employment. One member of the committee believes that 
these letters tend slightly more towards indicating that tem- 
porary appointment was intended; but all concur, on the 
other hand, in holding that they do not expressly preclude 
Professor Brewster's having understood that permanent 
employment was intended. 

Speaking with reference to the oral negotiation which 
took place after Brewster's return to Boulder, Dean Flem- 
ing in his statement of November 10, 1915 says: "At this 
time, I distinctly told Professor Brewster that any arrange- 
ment was to be considered but temporary." Also in answer 
to the question: "What contingencies did you then have in 
mind that might terminate his (Brewster's) relationship 
with the University?" Mr. Fleming replied, 

What I conceived to be Professor Brewster's delicate state of 
health was probably uppermost in my mind as controlling not only 
the duration of his employment but his hours of labor and char- 
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acter of his work. Besides, I kept continually before me the pros- 
pect of the payment of the Thomson bequest and probable thor- 
ough reorganization of our law faculty with full professors upon 
full time throughout. 

In explanation of this allusion to "hours of labor," it may 
be said that Professor Pease had been carrying what in most 
good law schools would be regarded as an inordinate amount 
of work, and that Professor Brewster was willing to under- 
take only a part of it. The amount of teaching which Mr. 
Brewster did undertake is regarded by a dozen or more good 
law schools in the United States as the maximum to be ex- 
pected of a law professor giving his whole time to the school; 
but accustomed as Dean Fleming himself was to teach much 
more, and in view of the amount theretofore carried by other 
teachers in the Colorado University Law School, it evidently 
was natural that Dean Fleming should feel that on the face 
of it the appointment was not a normal one, while Professor 
Brewster who had been accustomed to a different standard 
might well have drawn no such inference from this fact. 
A less ambiguous indication that the authorities did not re- 
gard Mr. Brewster's position as a regular professorial one 
is the fact that the salary agreed upon for Mr. Brewster was 
small, being much less than Mr. Fleming's, less almost in 
the proportion that his teaching hours were less. 

It is unnecessary, however, for the committee to attempt to 
ascertain more definitely the correctness of either party's 
interpretation of this negotiation, because on October 22 
the Board of Regents ratified the appointment of Mr. 
Brewster as " Acting Professor," and under date of October 
23, President Farrand notified him, as stated above, that 
he had been appointed " acting professor for the academic 
year 1914-15." Thus the understanding of the authori- 
ties of the University as to the terms of Mr. Brewster's ap- 
pointment were clearly brought to his notice within six or 
seven weeks after he began teaching, and this at a time when 
nothing whatever had occurred to suggest any change of 
mind on the part of those authorities. 
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The apparent contradiction in Dean Fleming's position, 
involved in the references which he made, in conversation 
from time to time with Professor Brewster even as late as 
the spring of 1915, to Professor Brewster's work "the next 
year," meaning the year 1915-16, disappears with Mr. 
Fleming's explanation that these references were made be- 
fore he learned that the Thomson bequest would be paid 
so soon. Dean Fleming says : " I had resolved to recommend 
that Professor Brewster be invited to continue his work, if 
we did not come into the enjoyment of our bequest so as to 
make it available for 'next year'." President Farrand also 
says, 

While hoping that the vacancy which Mr. Brewster was filling 
in part might be permanently supplied before the beginning of 
the academic year 1915-16, 1 did not press vigorously in the mat- 
ter until March 1915. Up to that time, I should not have been 
greatly concerned if the temporary arrangement in force during 
the year 1914-15 had been continued for another year, and I 
have no doubt, had such a course been necessary, that Messrs. 
Brewster, Moorhead and Folsom would have been asked to con- 
tinue their temporary services until permanent appointments 
should be made. 

It is, then, in the committee's opinion, established that 
Professor Brewster's position in the University during the 
academic year 1914-15 was essentially that of a temporary 
substitute; and that plans formed and expressed by the 
President of the University prior to Mr. Brewster's appoint- 
ment, with reference to the eventual constitution of the law 
faculty, account sufficiently for the President's decision not 
to recommend that Mr. Brewster be elected to a permanent 
professorship. Moreover, in spite of Mr. Brewster's suc- 
cess in his teaching in Colorado and elsewhere, it was, in 
the committee's opinion, wholly natural that the Univer- 
sity authorities, having a long-anticipated opportunity to 
fill an important position (in a law school having a relatively 
small faculty to do its work) should have thought it inex- 
pedient to select for this position a man nearly fifty-nine 
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years of age, who was (rightly or otherwise) believed to be 
in somewhat delicate health. Even if the committee did 
not have before it President Farrand's sworn declaration 
that his decision against reappointment was not actuated 
by the motives which Mr. Brewster alleges, it would deem 
it unjustifiable to impute improper motives in order to ac- 
count for a decision which can be adequately accounted for 
upon other and legitimate grounds. 

The only specific evidence introduced by Mr. Brewster 
in support of his charge respecting the motives of the Univer- 
sity authorities is contained in the following letter, under 
date of November 4, 1915: 

Dear Mr. Lovejoy: I have just now been told the following, 
which seems quite material. Henry 0. Andrew, a lawyer of this 
City, tells me this, and says I may quote him. During the trial 
of a case here in June last in which the University was interested, 
Edwin H. Park, a lawyer of Denver, representing the University 
in the case, had a conversation with Andrew substantially as 
follows: 
Park: "I see Brewster is making a kick." 
Andrew: "Well, he's lost his position, hasn't he?" 
Park: "Yes, and we got him. He criticised Judge Hillyer re- 
cently. But the matter was fixed long before that; you know Vm 
on the Advisory Committee of the University."* 

I did not criticize Judge Hillyer till the latter part of May, 
and after my second talk with Farrand. 

Judge Hillyer was afterwards barred by our Supreme Court 
from trying any of the former strikers — so my criticisms of him 

were sustained 

Sincerely yours, 

James H. Brewster. 

Mr. Edwin H. Park, referred to in the above, is not to be 
confused with Mr. Clifford C. Parks. The latter became 
a member of the Board of Regents in January, 1915, and is 
mentioned in Mr. Brewster's first published charges. The 
former was a member of the University Advisory Committee, 

* The Committee is subsequently in receipt of an affidavit from Mr. 
Andrew, confirming this report of the conversation in question. 
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which is little more than a list of names of forty or fifty- 
prominent citizens of the State whose influence the Uni- 
versity seeks to enlist in its behalf and whose designation is 
mainly honorary. 

The evidence afforded by this conversation, taken at its 
face value, goes only to show the attitude and belief of a 
single individual very slightly connected with the Univer- 
sity administration, and is insufficient to countervail the 
general tendency of the evidence as a whole. 

In view of all the foregoing considerations, it appears to 
the committee that the authorities of the University of 
Colorado are clearly exonerated from the main charge. 

II. On the Conversation of May 7 

In order to understand the state of mind of Professor 
Brewster at the time of this conversation, it should be 
noted that the " younger man idea" was never broached to 
Professor Brewster prior to the intimation of it by Presi- 
dent Farrand on this occasion. Dean Fleming in answer 
to the question, "Did you ever tell Professor Brewster that 
a reorganization of the law school was intended to be effec- 
tuated when the Thomson bequest was paid, and particu- 
larly, did you ever intimate to him that he would have no 
place in that reorganization?" replied: "Yes, in my first 
interview with him, when his aid was first solicited, and 
afterward frequently whenever the Thomson bequest was 
under discussion the reorganization was mentioned and 
emphasized. I did not, however, tell him that he was not 
to have a place. I thought he knew this or could reason- 
ably infer it from the circumstances and all that had been 
previously said." 

When it is considered that Professor Brewster had during 
the year 1913-14 stood up well under rather arduous pro- 
fessional services and was informed by his physician that 
he was then free from the disease which had brought him to 
Colorado; when it is considered that he performed a com- 
monly accepted amount of teaching with energy and success 
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according to the testimony of the students, and to the ad- 
mitted satisfaction of the President of the University; and 
when it is considered that he took a just pride in the reputa- 
tion that he had attained for successful work in the law de- 
partment of the University of Michigan: it does not appear 
that Mr. Brewster would have been unjustified in not in- 
ferring — even from emphasized statements about reorgan- 
ization — that he was not to be a part of the faculty there- 
under. It should be noted that at the time of his original 
appointment, Mr. Brewster was fifty-eight years of age and 
had seven years of service before him, according to the low- 
est age of retirement in vogue in American universities. In 
short, the statement of Professor Brewster that he was led 
by the references of Dean Fleming to his work for the next 
year to expect to be reappointed, and that he was greatly 
surprised to learn the contrary in May, seems entirely 
reasonable. 

It is apparent that each of the parties to the conversa- 
tion of May 7 came together with minds uninformed as to 
the content of the other's, on points material to the matters 
alleged to have been said in the course of it. President 
Farrand was probably not aware of Mr. Brewster's definite 
expectation of reappointment, for he did not know of the 
Dean's reference to " next year." President Farrand doubt- 
less believed that Mr. Brewster still had in mind the dis- 
tinctly temporary character of the appointment, as notified 
in the President's letter of October 23. Whatever conjec- 
ture there may be in the above, there is none whatever in 
the significant facts that President Farrand knew and Pro- 
fessor Brewster did not know that the Thomson bequest 
was to be paid soon, that the President and Dean had for- 
mulated a plan for the prompt realization of the intended 
reorganization, that this plan had been informally approved 
by the Board of Regents on April 30, a week before, and 
that it had been informally but definitely decided that Mr. 
Brewster was not to be retained. 

Another element that made pregnant with danger of mis- 
understandings the coming together of these two men at 
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this juncture, for conversation which must necessarily touch 
in some way upon Mr. Brewster's relations to the Univer- 
sity and at the same time upon his relations to the indus- 
trial controversy, was the atmosphere of intense partisan- 
ship, of suspicion and resentment throughout the state, and 
the widespread belief that improper influences were being 
brought to bear in all directions. Mr. Brewster's testi- 
mony in December had been favorable to the strikers, and 
was resented by the operators and their friends. It was 
mainly the newspapers supporting the operators who abu- 
sively attacked Mr. Brewster. Some of these same news- 
papers defended the so-called "dismissal" after it became 
known, and many of them assumed that the reason for it 
was Mr. Brewster's activity in the industrial controversy. 
"In January, also," says Mr. Brewster, "two new members 
of the University Board of Regents took office. One of 
these new Regents is Clifford C. Parks, who will not deny 
that he is a stockholder in the Rocky Mountain Fuel Com- 
pany, one of the three coal companies chiefly involved in 
the strike. Mr. Parks is a man of great influence, wealth, 
and political prominence, and his antipathy to the Miners' 
Union is well known." With the truth of these averments 
the committee is not concerned; the citation is introduced 
here solely to show the apprehensions of Mr. Brewster. 

Mr. Farrand says that he found Mr. Brewster an "ob- 
stacle" in his dealings in January with the Appropriations 
Committee in the Legislature. He states to this com- 
mittee: 

It was reported to me at various times by friends of the Uni- 
versity that there were members of the Legislature who were out- 
spoken in their denunciation of Mr. Brewster's public statements, 
who objected to his connection with the University, and who were 
luke-warm in their support of the University or opposed to it on 
his account. 

That some of the operators and some of their partisans 
used every influence to accomplish their desires in other 
directions was well known in Colorado. There is also some 
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evidence before this committee that certain friends of the 
University, to say nothing of Mr. Brewster's friends, be- 
lieve, and believed at the time, that he was "dismissed" be- 
cause of his connection with the industrial controversy. 
Witness the statement of Mr. Andrew previously quoted. 

While the University is rescued from these aspersions of 
its supposed friends as well as of its avowed critics, it may 
be deduced that the atmosphere of Colorado was one of 
belief in many quarters that such things were not only pos- 
sible but matters of actual and common occurrence. 

Bearing these antecedent considerations in mind the 
committee turns to a direct examination of Mr. Brewster's 
charges concerning President Farrand's utterances on May 
7. It is charged that in this conversation President Far- 
rand committed a breach of academic freedom, by his al- 
leged threat that if Mr. Brewster complied with Mr. Walsh's 
request his connection with the University must end at 
once. This is a separate charge. The charge already dis- 
posed of was against both the President and the Board of 
Regents, and was an allegation of bad motives in not re- 
appointing Mr. Brewster. The present charge is against 
the President alone. It must be kept distinctly in mind, 
also, that the threat charged is one of immediate dismissal 
if Brewster went to Washington, as distinguished from a 
threat of non-reappointment for the ensuing year. 

Did President Farrand on May 7 make such threat? 

That he did is positively affirmed by Mr. Brewster, and 
with equal positiveness denied by Mr. Farrand. No third 
person was present at the conversation, and the only direct 
evidence as to what was said consists of these subsequent 
and conflicting statements of the parties themselves. 

The committee has received assurances from men of 
high standing and discrimination, who have had oppor- 
tunities to observe both men intimately through a long 
course of years, testifying equally to their veracity and high 
standards of honesty and honorable conduct; and the com- 
mittee must assume that both have testified with the ut- 
most good faith, honestly believing that they correctly 
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state accurate recollections as to the contents of the conver- 
sation of May 7. If it were not possible by an analysis of 
the statements of the two sides, on related points, with the 
aid of attendant circumstances, to get further light, the com- 
mittee would, in such circumstances, necessarily be obliged to 
report that it was unable to reach any conclusion upon this 
part of the case. Since Mr. Brewster must be regarded as 
the proponent of this issue, such a finding would be equiva- 
lent to a decision that the charge was not sustained. 

It is, however, in the committee's opinion, possible, by 
the analysis indicated, to point out the probability of the 
correctness of the respective versions of the interview, and 
to do this without calling in question the sincerity of either 
witness. 

1. The committee has first asked whether there is a 
greater possibility of error of memory in the statements of 
the one witness than of the other. In view of the fact that 
Mr. Brewster recorded the alleged threat in a letter to Walsh, 
written May 9, only two days after the conversation, while 
the first recorded denial of having made the threat, on the 
part of Mr. Farrand, was in the latter's conversation of 
May 21, as reported by Mr. Brewster, the proponent has 
a small advantage as to contemporaneousness of record. 
But this slightly greater probability of confusion of memory 
on the part of Mr. Farrand, suggested by twelve days' 
difference, seems too slight to be relied upon. 

Mr. Brewster, however, asserts in his published letter of 
July 8, that while Mr. Farrand in the conversation of May 
21 denied making the threat, he was trapped by Mr. Brew- 
ster into a tacit admission of having made it. Mr. Brewster 
says in the letter of July 8* that upon hearing this denial, 
he reminded Mr. Farrand of the (alleged) trend of the 
conversation, i.e., 

That, when he said my connection with the University must 
end if I went to Washington, I stated that I would remain in 

* A similar version of this episode is found in Brewster's memorandum 
of May 21 or 22. 
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justice to the students, and that he then said that my remaining 
must not be considered as entitling me to a reappointment, and 
spoke of his bother with the appropriation committee. On re- 
minding him thus of the substance of our first talk, I asked him 
why it was that my remaining with the University was remarked 
upon, if he had not suggested the alternative of my leaving it. 
To this pertinent question he had no answer, and there is none, 
except an admission on his part that my statement is true. 

Mr. Farrand admits that he made one of the statements 
above attributed to him, viz., that Brewster must not re- 
gard his remaining as entitling him to reappointment. 

Mr. Brewster in the quotation above argues that by the 
question he put he presented to President Farrand the dilem- 
ma of either denying having made this statement which he 
admits making, or else, by his silence, admitting having made 
also the other statement. This inference would hold only 
if the denied statement were the mere correlative of the 
admitted one, or involved in it as a part of the whole. 

Now it is clear that remain (appearing once) and remain- 
ing (appearing twice) have in their context here the mean- 
ing 'not going to Washington ;' while leaving, as used here 
by Mr. Brewster has, and was intended to have, the sense 
of 'severing connection with the University at once.' Leav- 
ing and remaining, therefore, in their context here are not 
exactly antithetic. The implied alternative to Mr. Brew- 
ster's 'remaining/ i.e., his not going to Washington, was 
not his 'severing connection with the University ' but simply 
his going to Washington. In short, the dilemma which 
Brewster argues he put to the President was not in fact put 
by the language used, and it is not remarkable that Presi- 
dent Farrand ignored such a non-sequitur. 

2. The committee has next considered whether the al- 
leged threat is incompatible with other statements admitted 
by Brewster to have been made during the conversation, 
and therefore unlikely to have been made in conjunction 
with them. 

Mr. Farrand states that at the outset of the conversation 
he paused before addressing himself to the matter of the 
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telegram to tell Mr. Brewster of the plan to realize at once 
the reorganization of the law school and that he definitely 
informed Mr. Brewster that his connection with the Uni- 
versity was to cease at the close of that session. 

Mr. Brewster states that the threatening statement came 
as the first reaction of President Farrand upon reading the 
Walsh telegram which Brewster handed him upon entering 
the room; that Farrand did not tell him that he was not to 
be reappointed and that the reorganization was not empha- 
sized; but that the only intimation that he was given on this 
point was that involved in the statements made at the very 
close of the conversation, to the effect that if he did not 
go to Washington, he was not to consider the University 
under obligations to reappoint him and that the Regents 
were contemplating a reorganization of the law school. 
President Farrand admits that a (further) reference to the 
reorganization plans was made at the very end of the con- 
versation. 

It will throw light upon the problem to ascertain just what 
significance Mr. Brewster attached to what he calls an 
'intimation' of non-reappointment. The most nearly con- 
temporary version of this l intimation' is in Brewster's letter 
to Walsh, May 9, 1914: 

But he also said that if I remained I must distinctly understand 
that the University must be considered as under no obligation to 
me and I must not expect to be continued in office. 

Mr. Brewster has argued that this language, in his letter 
to Walsh, merely records a warning from President Farrand 
against expectations arising from obligation and negation of 
obligation. Later in the letter to Walsh, is the statement: 

The authorities do not intend to re-appoint me and are proba- 
bly going to give as a reason that they want a younger man. 

This statement, Mr. Brewster now says, is only an asser- 
tion of a mere conclusion drawn from an intimation of non- 
reappointment. It is in fact consistent with such an inter- 



26 AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS [70] 

pretation. It does not read: "I was told that the authori- 
ties/' etc. 

Mr. Brewster has argued to the committee that a still 
later statement in this letter shows that he then considered 
reappointment to some extent still open: " Should they re- 
appoint me, I shall pursue such a course as seems right." 
In the oral examination before Chairman McGovney, Mr. 
Brewster stated that he reported the occurrences of May 7 
to two or three prominent labor leaders in Denver, on May 
8 arid 9, who proposed bringing pressure to bear on the 
Board of Regents, either to reappoint Brewster or state 
the reason for not doing so. It is in relating this to Mr. 
Walsh that Mr. Brewster concludes with the last quoted 
passage. It is obvious that it refers to the possibility of 
reappointment as the result of pressure brought, and im- 
plies that the case had been so stated by Brewster to his 
friends that they regarded it as hopeless, unless pressure 
was brought. Mr. Brewster also stated in the oral exam- 
ination before Chairman McGovney that on May 8 or 9 
Mrs. Brewster confidentially told an intimate friend in sub- 
stance: Mr. Brewster is not going to be reappointed, and it 
is on account of the labor union matter. Finally, in a writ- 
ten argument of November 4, 1915, referring to this conver- 
sation, Mr. Brewster says that "it was, suddenly and un- 
expectedly, strongly intimated" to him that his reappoint- 
ment was not contemplated. 

It is admitted by Mr. Brewster, therefore, that during 
the conversation he received strong intimation that his re- 
appointment was not contemplated. More than this, it 
must now be taken as admitted by him that at some time 
during the conversation, Mr. Farrand assigned as a reason for 
the non-retention of Mr. Brewster, that a younger man was 
desired. This element is missing from all of Mr. Brewster's 
published statements, but it is revealed in his letter to Mr. 
Walsh, of May 9, and more particularly in his letter of May 
11 to President Farrand. This omission in itself is perhaps 
not remarkable, in view of the slight weight which Mr. 
Brewster attributed to the fact until the evidence was dis 
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closed to him showing that this idea had been in the minds 
of the administration from the beginning. In the present 
connection, however, this admission of Mr. Brewster's is 
remarkably significant. Mr. Brewster has not been able to 
indicate at what part of the conversation this allusion to the 
"younger man" was made and has not claimed that it 
came near the end of the conversation. This element, 
therefore, must be taken to corroborate the version of Mr. 
Farrand, to the extent that in the earlier part of the conver- 
sation the reorganization was mentioned and a reason as- 
signed why Mr. Brewster was not intended to be included 
therein. 

This evidence from Mr. Brewster's own statements that 
a reason was assigned on May 7 by President Farrand for 
the non-reappointment shows that Mr. Brewster's latest 
admission of a strong intimation of non-reappointment still 
falls short of the fact. It is one thing to " strongly inti- 
mate" non-reappointment, and quite another to speak of it 
so definitely as to assign a reason for it. The committee 
must conclude that President Farrand did tell Mr. Brew- 
ster that, irrespective of his going or not going to Washing- 
ton, he was not to be reappointed. 

Another fact, upon which both versions entirely agree, is 
that President Farrand suggested to Mr. Brewster that if 
he did decide to go to Washington to appear before the 
Commission, it would be well to issue a statement indicat- 
ing the temporary character of his position in the Univer- 
sity. 

Thus the principal conceded facts as to the content 
of the conversations of May 7, in the light of which we 
must judge as to the alleged threat, are three: (a) Mr. 
Brewster was told that he was not to be reappointed in any 
event, quite apart from his going or not going to Washington;* 

* Mr. Brewster states to the Committee that he has never contended 
that his non-reappointment was at any time suggested as a consequence 
that would flow from his going to Washington; the cause of that, he has 
always contended, was his testifying in December, and the pressure brought 
as a result of it. 
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at least two references were made to the reorganization; and 
a reason was assigned why Mr. Brewster was not to be in- 
cluded therein, (b) Mr. Farrand stated that if Mr. Brew- 
ster went to Washington, a statement should be issued, 
calling the public's attention to the temporary character of 
Mr. Brewster's connection with the University, (c) State- 
ments were made by President Farrand to the effect that 
Brewster's previous connection with the industrial trouble 
had been an obstacle in Farrand's dealings with the legis- 
lative appropriation committee, along with general obser- 
vations upon the prejudice resulting to the University from 
involvement in the controversy. These conceded points 
must now be considered in their bearing upon the probability 
of the two versions of the remaining part of the conversation, 
(a) It is at once apparent that the inclusion of the al- 
leged threatening statement in a conversation in which the 
matter in point (a) was stated, is highly improbable. In 
order to assume that the threatening statement was included 
in a conversation which also contained this point, it would 
be necessary to suppose that President Farrand said to 
Mr. Brewster in substance: 

Your connection with the University will in any event termi- 
nate at the end of the year {i.e., in a few weeks); but if you go to 
Washington, it must terminate at once. 

In other words, Mr. Brewster's account implies that 
President Farrand proposed to incur a certain and violent 
storm of public criticism and agitation by an executive act 
of the most arbitrary and sensational character, for the 
sole purpose of abridging by only a few weeks Mr. Brewster's 
connection with the University. The committee finds some 
difficulty in imagining any college executive to have been 
capable of an act of such gratuitous imprudence. 

It has, indeed, been argued to the committee that Mr. 
Farrand might have spoken hastily, and that the injurious 
consequences just referred to would not necessarily result 
from the threat, since there would be time for repentance 



[73] REPORT CONCERNING UNIVERSITY OF COLORADO 29 

before Mr. Brewster's return from Washington, if he went. 
This contention overlooks the fact that danger lay in the 
mere making of the statement; though it is true that greater 
injury would result from the execution of the alleged threat, 
yet the threat unexecuted would put the University in jeop- 
ardy of a most serious entanglement in a partisan contro- 
versy, which it is admitted that President Farrand desired 
to avoid. 

(b) It is also highly improbable that the threatening 
statement should occur in a conversation containing point 
(b). Mr. Brewster speaks of this suggested public statement 
as intended by Dr. Farrand "asa way of explaining why I 
left the University." According to the alleged threatening 
statement, if Mr. Brewster testified before the Commission 
in Washington, he was to lose his University position forth- 
with, even before completing his lectures for the year. 
After such a summary dismissal, it would surely have been 
singularly superfluous to announce that Mr. Brewster's po- 
sition had been a temporary one — if the purpose of the an- 
nouncement was, as Mr. Brewster's references to the sug- 
gestion seem to intimate, to dissociate the University from 
any responsibility for Mr. Brewster's utterances. If, on the 
other hand, the purpose of the suggestion had been to make 
Mr. Brewster's summary dismissal seem less peculiar, the 
suggestion was remarkably ill adapted to this purpose. It 
is not customary to terminate even temporary University 
appointments before the end of the period for which the 
appointments are made, or while the appointee's lecture 
courses are still in progress. Nor could the President, after 
having plainly told Mr. Brewster that the reason for his 
immediate dismissal was his going to Washington to testify, 
have expected that Mr. Brewster would keep that reason 
to himself, or have hoped to induce the public to suppose 
that such summary dismissal was an ordinary incident to 
" temporary appointments." 

The committee has also considered the probability of mis- 
understandings on the part of Mr. Farrand as to the dis- 
tinctness and effect of his statements and on the part of 
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Mr. Brewster as to their import and relation. Attention has 
already been called to matters directly affecting Mr. Brew- 
ster's relations to the University, of which he was ignorant 
when the conversation opened, and also to the fact that Mr. 
Farrand was not aware of the occurrences which had rea- 
sonably led Mr. Brewster to expect reappointment. This 
ignorance on the President's part of Mr. Brewster's expec- 
tations exculpates him from any charge of intentional un- 
fairness, so far as. his acts on and prior to May 7 are con- 
cerned. Yet the fact remains that the late notice that he 
would not be retained was, in effect, unfair to Mr. Brewster. 
The decision not to reappoint him involved no breach of 
express or implied contract, with him, and if made earlier 
and less abruptly would not have given any grounds for 
complaint. But in view of his reasonable expectations, for 
which the language of an executive official (Dean Fleming) 
was responsible,* in view of the fact that his teaching work 
was " eminently satisfactory," and in view of the lateness 
of the date at which the decision of the question of reap- 
pointment had to be made, it would have been more con- 
siderate had Mr. Brewster been continued in office for the 
ensuing year with definite notice that at the end of that 
time he need not expect reappointment. This is especially 
true in view of the- statements of the administration that 
Mr. Brewster had originally come into the faculty to help 
them out in an emergency. 

One other circumstance that might readily have given the 
disclosures of this conversation a sinister turn in the mind 
of Professor Brewster is the fact that President Farrand 
clearly did not take on May 7 so strong and unequivocal 
a stand for academic freedom as he had taken in December. 
President Farrand did attempt to induce Mr. Brewster not 
to go to Washington; "the atmosphere of my remarks," says 
Mr. Farrand to a member of the committee, "was dissua- 
sive, that is perfectly true." He also made the suggestion 
that if Mr. Brewster in spite of this dissuasion should go 

* It does not appear, however, that on May 7 President Farrand was 
aware of these expressions of Dean Fleming's. 
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to Washington, the fact that he held only a temporary ap- 
pointment should be brought to the notice of the public. 
The inevitable tendency of this unhappy suggestion was to 
imply that permanent members of the faculty had not a 
full right so to testify. The President's mind evidently re- 
verted very sharply to the trouble which Brewster's pre- 
vious testimony brought to him and the University, and at 
the moment, at least, he felt a strong desire to prevent a 
recurrence of that trouble. He consequently gave expres- 
sion to this desire both by urging Brewster to decline the 
Commission's summons and by suggesting the notice to 
the public. This attitude of President Farrand's was, in 
the opinion of the committee, very regrettable. It was, 
doubtless, a natural attitude for an administrative officer 
desirous of preventing avoidable injury to the interests of 
the University, when, as he probably thought, nothing of 
moment was at stake on the other side. Its actual effect, 
nevertheless, was to give Mr. Brewster the impression that 
tenure of office in the University was incompatible with his 
testifying before the Commission, and also to deprive the 
Commission of the oral testimony of a witness whom the 
Chairman presumably believed to be in a position to throw 
light on certain material facts about the Colorado situation. 
It must be added that — as President Farrand could have 
gathered from Mr. Walsh's telegram — Mr. Brewster was not 
qualified to give first-hand testimony upon these facts, and 
that the information desired by the Commission could have 
been, and eventually, was, collected and presented by an- 
other witness. 

In view of the sense of unfairness which the late notice 
would reasonably create in Mr. Brewster's mind; in view, 
especially, of the proposed communication to the public — 
with its deference to the feelings of one side only in the in- 
dustrial controversy, and with its strong, though apparently 
unintended, intimation that Mr. Brewster's contemplated 
testimony was in some way incongruous with the holding 
of a permanent position in the University; in view of the ref- 
erences to the " obstacle" which Mr. Brewster's previous 
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testimony had been "in the effort to obtain additional sup- 
port from the legislature;" in view, finally, of the surprise 
naturally excited in Mr. Brewster's mind by several of the 
President's statements — it appears quite conceivable that 
Mr. Brewster, especially in the state of feeling in Colorado 
at that time, suspected a causal relation between statements 
not intended by the President to be so related, and drew 
conclusions and inferences which the language of the Presi- 
dent did not justify. That the interpretation of the Presi- 
dent's meaning given by Mr. Brewster was not conveyed 
immediately and obviously by any single expression of the 
President seems to be implied by Mr. Brewster's admission, 
made both orally and in writing, to a member of the com- 
mittee, that he "did not at once grasp the full significance 
of Dr. Farrand's whole statement," but that its meaning 
"impressed him more and more as he reflected upon it on 
the way home." Here were clearly present the psychologi- 
cal conditions for a possible misunderstanding: differing 
preconceptions as to the antecedent situation, on the part 
of the two persons concerned in the conversation; an ex- 
tremely brief and hasty interview; a state of feeling provoc- 
ative of suspicion on the part of one of the parties to the 
interview; the employment by the other of some expressions 
tending to give color to such suspicions; and a period of ex- 
cited reflection on the part of the first, with opportunity 
for a reconstitution of the conversation in memory, and con- 
sequently for a wholly unconscious reading into it, as a 
whole, of a significance, and of relations between its parts, 
nowhere directly conveyed by the other speaker. 

All these considerations, in their cumulative effect, seem to 
the committee to make it improbable that President Farrand, 
on May 7, made the threat attributed to him by Mr. Brew- 
ster; while they at the same time make it conceivable that 
Mr. Brewster should, in good faith, have erred in his in- 
terpretation of President Farrand's remarks. It must, in 
any case, be remembered that Mr. Farrand denies, upon 
oath, having made such a threat. It appears to the com- 
mittee, in general, to be reasonable, when two gentlemen of 
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the highest reputation differ as to what was said by one of 
them, to assume rather that the hearer misapprehended the 
speaker's meaning than that the speaker took, in a matter 
of much importance to himself, a position — itself intrinsi- 
cally improbable — which he unequivocally deposes that he 
did not take. 

It follows that the second of Mr. Brewster's charges 
against the administration of the University of Colorado 
cannot be regarded as sustained. 



